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Court of Appeals of the District of Columbia. 


No. 3728. 

Elena P. Campbell, Appellant, 

vs. 

Jesse W. Rawlings. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 61984. 

Jesse W. Rawlings, Plaintiff, 
vs. 

Elena P. Campbell, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: . • 

1 Declaration. 

Filed January 4, 1919. 

In the Supreme Court of the District of Columbia. 

Law. No. 61984. 

f 

Jesse W. Rawlings, Plaintiff, 

vs. 

Elena P. Campbell, Defendant. 

The plaintiff, Jesse W. Rawlings, sues the defendant Elena P. 
Campbell, for money payable by the defendant to the plaintiff for 
1—3728a 
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goods sold and delivered by the plaintiff to defendant; and for work 
done and materials provided by the plaintiff for the defendant at 
her request, and for money lent by the plaintiff to the defendant; 
and for money paid by the plaintiff for the defendant at his request; 
and for money received by the defendant for the use of the plaintiff 
and for money found to be due from the defendant to the plaintiff 
on accounts stated between them. 

And plaintiff claims the sum of $420.00 with interest from De¬ 
cember 19, 1918, according to the particulars of demand hereto an¬ 
nexed. 

And the plaintiff further sues the defendant for money payable 
by the defendant to plaintiff for that heretofore to wit, on December 
31, 1915, the defendant being owner of certain real estate known 
as part lot 1 in square seventy-nine (79), being premises 2101 G 
St. N. W. Washington, D. C. employed plaintiff, a licensed real 
estate broker, to find a purchaser therefor at the price of $15,000.00, 
and subsequently employed plaintiff on to wit, October 15, 1917, to 
find a purchaser for same premises at a price of $14,000.00, 
2 that plaintiff as such broker found a purchaser therefor at 
said price of $14,000.00, and said sale is about to be consum¬ 
mated, that the defendant refuses to pay plaintiff any commission 
or compensation for his services in negotiating said purchase; that 
the usual and customary rate of commission is three per cent (3%) 
on the purchase price and plaintiff therefore claims the sum of 
$420.00, besides the costs of this suit. 

EUGENE A. JONES, 

C. R. AHALT, 

Attorneys for Plaintiff. 

Particulars of Demand. 

To real estate commission of 3% on the sale price of 
$14,000.00, for premises 2101 G St. N. W., sold to 
George Washington University by plaintiff for defend¬ 


ant . $420.00 

Interest on $420.00 from Dec. 19, 1918. 

Affidavit in Support of Declaration. 

******* 


District of Columbia, ss : 

Jesse W. Rawlings, being sworn says, that he is the person named 
plaintiff in the above-entitled cause wherein Elena P. Campbell is 
named defendant. That the plaintiff has a good cause of action 
against the defendant, Elena P. Campbell for the sum of $420.00, 
arising out of the following circumstances— 

3 That on or about December 1915, the defendant, Elena P. 

Campbell then the owner of certain real estate known as part 
lot one (1) in square seventy-nine (79), being premises 2101 G St. 
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N. W., Washington, D. C., authorized and employed plaintiff, a 
licensed real estate broker, to sell said premises at a price of $15,- 
000.00, and that in consideration of plaintiff procuring a purchaser 
for said premises she, defendant, would pay plaintiff a brokerage 
commission of three per centum (3%) on said price, and that on 
a later date, to wit, October 15, 1917, said defendant authorized and 
employed plaintiff to sell said premises at a price of $14,000.00, and 
in consideration of his procuring a purchaser agreed to pay plain¬ 
tiff a brokerage commission of three per centum (3%) on said price 
of $14,000.00. That pursuant to said authorization and employ¬ 
ment plaintiff sought the George Washington University, brought 
their attention to the property and the fact that it was for sale at said 
price of $15,000.00, and apprised defendant that he had submitted 
said property to said George Washington University and was solicit¬ 
ing them to purchase same. That during the month of October 
1917 plaintiff introduced Mr. Charles Holmes, Treasurer of said 
George Washington University to the defendant, and apprised her, 
defendant, of an offer of said University to lease said premises for 
a period of five (5) years at a stipulated rental if a privilege or 
option were given to purchase said premises upon the expiration 
or during said lease at the aforesaid price of $14,000.00. Defend¬ 
ant agreed upon the terms of lease with the option aforesaid and 
subsequently did execute a lease with the said George Washington 
University as lessee which lease contained the option to pur- 
4 chase at the price of $14,000.00, and a further provision that 
said rentals should be paid through the office of Jesse W. 
Rawlings, plaintiff herein, and plaintiff has collected the said rentals 
pursuant to the terms of said lease. That the said George Washing¬ 
ton University has exercised its option to purchase, has executed 
the required papers in connection with the purchase at the aforesaid 
price of $14,000.00 and affiant is informed and believes that the 
money consideration to be paid by said University has been placed 
in the hands of the Columbia Title Ins. Co. and the Real Estate 
Title Insurance Co. by it and the consummation of the sale is only 
awaiting some details before payment to defendant will be made. 
That defendant has not paid plaintiff said sum of $420.00, being 
the 3% brokerage on said $14,000.00 sale price, or any part thereof, 
and plaintiff is justly entitled to recover of the defendant the full 
sum of $420.00 exclusive of all set-offs and just grounds of defense. 

JESSE W. RAWLINGS. 

Subscribed and sworn to before me this 3rd day of January 1919. 
[seal.] M. HARDELL CRANE, 

, Notary Public, D. C. 
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5 Defendant’s Pleas. 

Filed January 16, 1919. 

******* 

1. For a plea to the first and second counts of the plaintiff’s 
declaration the defendant says: She never was indebted as alleged. 

2. For a further plea to the first and second counts of the plain¬ 
tiff’s declaration the defendant says: She never promised as alleged. 

3. For a further plea to the first and second counts of the plain¬ 
tiff’s declaration the defendant says: That she denies that heretofore 
to wit: on December 1915 the defendant being the owner of cer¬ 
tain real estate known as part of lot 1 in square seventy-nine (79), 
being premises 2101 G St. N. W. Washington, D. C., employed plain¬ 
tiff, a licensed real estate broker, to find a purchaser therefor at a 
price of $15,000.00, as alleged in the second count of the plaintiff’s 
declaration. 

4. For a further plea to the first and second counts of the plain¬ 
tiff’s declaration, the defendant says: That any alleged cause of action 
based upon any alleged employment of the plaintiff by this defend¬ 
ant on December 1915 did not accrue within three years next before 
this 9uit; and any such alleged cause of action is barred by the statute 
of limitations in such case made and provided. 

5. For further plea to the first and second counts of the plaintiff’s 
declaration this defendant says: That she denies that she employed 
or contracted with the plaintiff on to wit: October 15; 1917, to find 

a purchaser for said premises at a price of $14,000.00; and 

6 she denies that plaintiff as such broker or in any other ca¬ 
pacity for her found a purchaser at said price of $14,000.00, 

ns alleged in the second count of the plaintiff’s declaration. 

CHAPIN BROWN, 
Attorney for the Defendant. 


Defendant's Affidavit of Merit. 
******* 
District of Columbia, To wit: 

Elena P. Campbell being first duly sworn, upon her oath, says: 
She is the defendant in the above entitled suit. That she denies the 
right of the plaintiff to recover the whole or any part of the amount 
claimed in the declaration, bill of particulars or in the plaintiff’s 
affidavit of merit, and the grounds of her defense are as follows: She 
denies that she ever employed, or ever contracted with or ever 
authorized the plaintiff to act as her agent in the sale of the said 
land and premises mentioned in the plaintiff’s declaration, particu¬ 
lars of demand and affidavit; and she denies that he ever acted for 
her as her agent or in any other capacity for her in the sale of said 
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land and premises; and she denies that he ever performed any 
sendees for her in connection with the sale of said land and premises; 
and she denies that she ever promised to pay the plaintiff a brokerage 
commission of three per centum (3%) on the said price of $14,- 
000.00, or the said price of $15,000.00; and all these facts herein¬ 
before stated by this afliant she expects to prove at the trial of this 
cause. This affiant makes this affidavit to be attached to and 
7 tiled along with her pleas to said declaration of plaintiff, and 
in answer to the plaintiff’s affidavit of merit attached to and 
filed along with the plaintiff’s declaration. 

ELENA P. CAMPBELL. 

Subscribed and sworn to before me this 16th day of January 1919. 
[seal.] CHAS. H. BAUMAN, 

Notary Public, D. of C. 


Memorandum. 

May 12, 1920.—Jury sworn and verdict for plaintiff for $420.00. 

Supreme Court of the District of Columbia. 

Friday, June 25th, 1920. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 

* • * * * * * * 

Before Judge Stafford. 

Come now the parties hereto by their respective attorneys of record 
and thereupon the motion for a new trial filed in this cause is argued 
and submitted to the Court, and being considered is hereby overruled 
and judgment on verdict is ordered. Wherefore, it is considered 
that the plaintiff recover herein of the defendant, the sum of Four 
Hundred and Twenty Dollars ($420.00), with interest thereon from 
this date, together with costs of suit to be taxed by the clerk and 
have execution thereof. From the foregoing judgment, the defend¬ 
ant by her attorney, in open court, notes an appeal to the 
8 Court of Appeals; whereupon, the maximum of an under¬ 
taking to operate as a supersedeas, is hereby fixed in the sum 
of Five Hundred Dollars. 


Memoranda. 

June 29, 1920.—Undertaking on appeal approved and filed. 

July 14, 1920.—Time to submit Bill of Exceptions extended to 
the 1st day of October Term 1920. 

October 6, 1920.—Bill of Exceptions submitted to Court. 
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Supreme Court of the District of Columbia. 

Monday, June 13th, 1921. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 

* * * * * * * 

Before Judge Stafford. 

The Court having this day signed the Bill of Exceptions taken at 
the trial of this cause and heretofore submitted, as of the time of 
the noting thereof, now hereby orders the same of record nunc pro 
tune. 


Memoranda. 

June 26, 1921.—Time to file transcript of record extended to 
September 1, 1921. 

9 August 25, 1921.—Time to file transcript of record ex¬ 

tended to October 5, 1921. 


Desiy nation of Record on Appeal. 

Filed September 26, 1921. 

******* 

The Clerk will include in the record on appeal all of the record 
below except those parts excluded by the Rule of the Court of 
Appeals. 

CHAPIN BROWN, 

Attorney for Appellant, Elina P. Campbell. 

'Assignment of Errors. 

Filed September 30, 1921. 

******* 

The Court below erred : 

First. In not directing a verdict for the defendant, as a matter 
of law, upon all the evidence, as moved and prayed by the defendant. 

Second. In granting the prayer of the plaintiff. 

Third. In disallowing the several prayers offered by the de¬ 
fendant. 

CHAPIN BROWN, 
Attorney for Appellant . 
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10 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, Morgan II. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
9, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein tiled, copy of which is 
made part of this transcript, in cause No. 61984 at Law, wherein 
Jesse W. Rawlings is Plaintiff and Elena P. Campbell is Defendant, 
as the same remains upon the files and of record in said Court. 


In testimony whereof, I hereunto subscribe mv name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 1st dav of October, 1921. 


LSeal of Supreme Court of the District of Columbia.] 




MORGAN H. BEACH, 

Clerk. 


11 In the Supreme Court of the District of Columbia. 

Law. No. 61984. 

Jesse W. Rawlings, Plaintiff, 

vs. 

Elena P. Campbell, Defendant. 

Bill of Exceptions. * 

Be it remembered that, at the trial of this cause on the 12th day 
of May 1920, before the Honorable Wendall P. Stafford, Justice of 
the Supreme Court of the District of Columbia, and a jury regularly 
impaneled and sworn to try the issues pending between the plaintiff 
and the defendant, the plaintiff, to maintain the issues on his part, 
produced Jesse W. Rawlings, the plaintiff, as a witness in his own 
behalf, who testified that on and prior to the month of December 
1915, the defendant, Elena P. Campbell, was the owner of premises 
No. 2101 G Street, Northwest, in the City of Washington, District 
of Columbia, and that in December 1915, she, the defendant, em¬ 
ployed him, the plaintiff, to sell said premises at a price of $15,-* 
000.00; she agreed to pay him a commission of three per centum 
on that amount; and later, namely, on October 15, 1917, the defend¬ 
ant authorized and employed him, the plaintiff, to sell said premises 
at a price of $14,000.00, and in consideration of his procuring a 
purchaser, agreed to pay him, the plaintiff, a brokerage commission 
of three per centum on the price of $14,000.00; that the defendant 
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inquired of the plaintiff and plaintiff informed her that the usual 
and customary rate of commission on sales of real estate was three 
per centum. That pursuant to his employment he, the 

12 plaintiff sought the George Washington University, brought 
their attention to the property and the fact that it was for 

sale at the price of $15,000.00, and apprised the defendant that he, 
the plaintiff, had submitted the property to the George Washington 
University, and was soliciting them to purchase the same. That 
during the month of October, 1917, and some time immediately 
prior thereto, he the plaintiff, again solicited the George Washing¬ 
ton University, at which time he was advised that the University 
would consider leasing the property for five years, with an option 
to buy at $14,000.00, and after communicating this fact to the de¬ 
fendant and obtaining her tentative approval of such a proposition, 
advised the University # through Mr. Charles W. Holmes, that the 
defendant was willing to lease the propertv for a period of five years 
at the rental of $100.00, monthly, with tne option to purchase at a 
price of $14,000.00, and during the month of October, 1917, in 
company with Mr. Holmes, called upon the defendant and intro¬ 
duced Mr. Holmes to the defendant; that the defendant did then 
confirm to said Holmes her offer to lease the said premises for a 
period of five years at a rental of $100.00, per month from Decem¬ 
ber 1, 1917, with a privilege upon the expiration or during the lease, 
at the price of $14,000.00, and did subsequently on October 27, 
1917, execute a lease with the George Washington University as 
lessee, for five years, from December, 1917. The lease was offered 
in evidence by the plaintiff’s attorney and it contained the follow¬ 
ing provision: 

“Twelfth. In case the said lessee shall elect so to do, it or its suc¬ 
cessor or successors shall have the privilege at any time prior to the 
expiration of the five year term hereinabove provided for, of pur¬ 
chasing the property hereby demised, at and for the purchase price 
of Fourteen thousand (14,000.00) Dollars, which purchase 

13 price is to be paid by the assumption of any and all liens 
which may at that time encumber said property, the balance 

of said purchase money to be paid in cash; all rents, taxes, assess¬ 
ments, insurance premiums, interest, etc., to l>e adjusted to the date 
of the delivery of the deed; all conveyancing to be at the cost of the 
purchaser. Said option of purchase may at any time during the 
term hereby created, be exercised by the said lessee serving written 
notice to that effect upon the lessor personally or depositing in the 
United States mail, postage prepaid, such notice addressed to the 
lessor; in which event, the said lessee within sixty days thereafter, 
upon receiving the written report of a reputable and responsible title 
company in the District of Columbia that the title to said property 
is good according to the record in the lessor, may consummate said 
sate.” 

Witness further testified that the rents paid under said lease by 
the George Washington University was paid to him, and that he 
deducted the usual five per cent commission for the collection of 
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rents and remitted to the defendant his check -or the net sum of 
$95.00, per month. 

Witness further testified that in the month of October 1918, the 
George Washington University exercised its option to purchase, and 
subsequently the property was conveyed to it by the defendant. 
After the University had exercised its option to purchase, the wit¬ 
ness, plaintiff, after attempting to see the defendant personally and 
attempts to communicate with her, made a demand on the defend¬ 
ant for his commission, which she refused to pay. 

On cross-examination the witness testified that the first conversa¬ 
tion and all the conversation he had with the defendant were at 
her then residence, No. 2101 G Street, Northwest, Washington, D. C. 
and were all had at his instance and not at her request; that he 
did not know the defendant prior to his first call on her, and she 
did not know him; that he did nothing towjyd inducing the George 
Washington University to exercise its option to purchase under the 
lease. 

The plaintiff to further maintain the issue on his part then 
produced as a witness, Charles W. Holmes, who testified that he 
was in the year 1915 and subsequent thereto, Treasurer of 
14 the G. W. U.; that the University was desirous of obtaining 
additional quarters in the locality in which the defendant’s 
property was located; that the defendant’s property had been sub¬ 
mitted to it by the plaintiff sometime in December 1915, and sub¬ 
sequently on December 30, 1915, the said property was formally 
submitted for sale by letter to it by the plaintiff at a price of $15,- 
000.00; that nothing was decided upon at this time with reference 
to acquiring the property; that subsequently and during the year 
1917 the plaintiff approached him, Holmes, and after some negotia¬ 
tions he, Holmes, made a tentative proposition on behalf of the 
University to lease the property for a term of five years with an 
option to purchase the property at the price of $14,000.00; that 
during the month of October 1917, plaintiff advised him, Holmes, 
that the owner was favorably considering the proposition to lease 
with option to purchase and at plaintiff’s request he Holmes, visited 
the premises of the defendant, 2101 G Street, N. W., with a view 
of inspecting the property, at which time he was shown through 
the property and that to the best of his recollection he did not see 
Mrs. Campbell; that about a week later he again went with the 
Plaintiff to the property to meet Mrs. Campbell, the owner, for 
purposes of discussing the lease and option at which time he first 
met and was introduced to Mrs. Campbell, and at which time she 
confirmed the fact that she would lease the property for five years 
at a monthly rental of $100.00, with an option to purchase the 
property at $14,000.00. Thai the lease for the term of five years 
and with the option to purchase was executed on October 29> 1917, 
to commence on December 1, 1917; that in the month of October 
1918, the University exercised its option and on October 27, 1918, 
wrote the defendant to that effect; that the sale was consummated 
along the above lines. The plaintiff then rested. 
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15 The defendant, to maintain the issue on her part, produced 
Elena P. Campbell, the defendant, as a witness in her own 

behalf, who testified that she had never employed the plaintiff to 
sell her property; that she had no recollection whatever of his call¬ 
ing art her residence, or of her ever seeing him, until he palled with 
Mr. Charles W. Holmes, upon his, Charles \V. Holmes’ second visit 
on her; that she never authorized him to submit her property for 
sale to the George Washington University or to anyone, and whs 
not aware that he had done so; that she had never agreed to pay 
him three per centum on the purchase price of $15,000.00, or $14,- 
000.00; that she never knew that he claimed to act for her in the 
sale of her property to (he George Washington University, and 
that when he came with Mr. Charles W. Holmes, the Treasurer of 
the University, she thought that he, the plaintiff was connected with 
the University; that she had no one to represent her in the matter 
of the lease, the lease having been drawn or caused to be drawn by 
the University; that she was aware that the lease contained the 
following provision, namely, 

“Second. The said lessee or its successor is to pay therefor to the 
said lessor, or her heirs, executors, administrators or assigns, as 
rental for said premises for the term hereby created, the sum of 
$100.00, per month, during each and every month of said tenancy, 
the said payments to be made on the first of each month in advance 
as the rent for said month, said payments to be made at the office 
of Jesse W. Rawlings in the City of Washington, 1>. C.; the first 
payment to be made on the day of the execution of this instrument.” 

But the said provision was not inserted at her instance or direction, 
and she did not consider that that provision constituted the plain¬ 
tiff her agent. That after the University had exercised its option 
to purchase, and sometime after the transaction had been 
placed with a title company to close, she received a letter from the 
plaintiff asking her to call at his office on a matter of important 
business, but making no demand or request for a commission. The 
demand for commission was subsequently made on her by the plain¬ 
tiff. The defendant then rested, and both sides announced their 
case closed. 

16 The aforegoing being all of the evidence offered by the 
plaintiff and defendant and submitted to the jury, the plain¬ 
tiff prayed the Court to instruct the jury as follows: 

Plaintiff's Prayer. 

The jury are instructed that if they believe from the evidence 
that the defendant authorized the plaintiff to find a purchaser for 
her property at #2101 G Street, Northwest, and that as a result of 
the efforts and negotiations of the plaintiff he procured the George 
Washington University to agree to enter into a lease for said premises, 
with an option to purchase same for Fourteen Thousand (14,000) 
Dollars, and that defendant did thereupon lease said premises to said 
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George Washington University with an option to purchase the same 
for Fourteen Thousand (14,000) Dollars, and that said George Wash¬ 
ington University did subsequently and before the commencement 
of this action, exercise said option and became the purchaser of said 
property at the price aforesaid, their verdict must be for the plaintiff. 

which prayer of the plaintiff the Court granted over the objection of 
the defendant, to which ruling of the Court in granting the said 
prayer of the plaintiff, the defendant duly excepted and the excep¬ 
tion was noted by the Court upon its minutes. 

But before the plaintiff offered his aforegoing prayer and before 
the granting of the same by the Court, the defendant, by way of 
demurrer to all of the evidence, prayed the Court to instruct the 
jury as follows: 

Defendant s First Prayer. 

“The jury are instructed by the Court as a matter of law that under 
all the evidence the plaintiff cannot recover in this action against 
the defendant, and that their verdict must be for the defendant.” 

but the Court refused to grant said defendant’s first prayer * 
17 and so instruct the jury, to which ruling of the Court in so 
refusing to instruct the jury, the defendant, by her counsel, 
duly excepted, which was then and there noted, by the Court, upon 
its minutes. 

Defendant thereupon prayed the Court to instruct the jury as is 
severally set forth in the following, second, third, fourth, fifth, sixth, 
seventh and eighth prayers of the defendant as follows: 

Defendant's Second Prayer. 

The jury are instructed that before they can find for the plaintiff, 
Rawlings, against the defendant in this action, they must first find 
the defendant, Campbell appointed the plaintiff her agent to sell her 
property, and that she agreed to pay him the three per centum on 
the fourteen thousand dollars for which she subsequently sold her 
property to the George Washington University as the purchaser of 
the property. 

Defendant’s Third Prayer. 

That in order for the jury to find from all the evidence that there 
was a such a contract as claimed in the second count of the plain¬ 
tiff’s declaration, they must find from all the evidence that she fully 
understood the nature of the alleged contract, and with a full knowl¬ 
edge of all the facts entering into and constituting such a contract, 
And the jury must further find from all the evidence that such an 
alleged contract was mutually understood and assented to by both 
the plaintiff and defendant. 
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Defendant's Fourth Prayer. 

The jury are instructed that although they might find from all 
the evidence that the defendant employed the plaintiff to sell her 
property, and although they further find from all the evidence that 
the plaintiff was the procuring cause of the George Washing- 

18 ton University entering to a lease with the defendant of the 
property with the privilege of a purchase within five years 

from the commencement of the lease, the jury are instructed that the 
procurement of such a lease by the plaintiff, was not a fulfillment 
and performance of the alleged contract to obtain a purchaser, and 
their verdict must be for the defendant. 

Defendant's Fifth Prayer. 

The jury are instructed that the alleged contract, not being in 
writing and not to be performed within one year, is void in law 
(Sec. 1117 Code D. C.) and their verdict must be for the defendant. 

Defendant's Sixth Prayer. 

The jury are instructed that in order for the plaintiff to recover 
in this action they must find from all the evidence, that before or at 
the time she (defendant) entered into the lease with the George 
Washington University, she distinctly understood and agreed with 
the plaintiff that if the George Washington University exercised the 
option, condition or privilege contained in said lease, to purchase 
said property, she, defendant, would pay the plaintiff the amount 
claimed in the declaration, to wit the sum of $420.00. 

Defendant's Seventh Prayer. 

Plaintiff having alleged an express contract in his second count 
of the declaration, the jury are instructed that any evidence offered 
to support this express contract, can not be considered to support 
any implied contract, and the jury are, therefore, instructed that 
there is no evidence for them to consider in support of any implied 
contract between the plaintiff and defendant, and their verdict must 

be for the defendant upon the first count of the plaintiff’s declaration. 

• • 

19 Defendant's Eiyhth Prayer. 

The jury are instructed that there being no evidence showing 
that the plaintiff was instrumental in causing the George Washing¬ 
ton University to exercise the option, condition or privilege or pur¬ 
chasing said property, plaintiff is not entitled to recover, and their 
verdict must be for the defendant. 

all of which second, third, fourth, fifth, sixth, seventh and eighth 
prayers of the defendant the Court refused to grant, to which ruling 
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of the Court in refusing to grant said last mentioned prayers, as 
above set forth, the defendant, by her counsel, then and there ex¬ 
cepted, and the Court noted the same upon its minutes. 

The Court then instructed the jury upon the law of the case to the 
same effect as the prayer of the plaintiff which it had granted as above 
set forth, to which instruction of. the Court the defendant, by her 
counsel, then and there excepted, and the exception was duly noted 
upon the minutes of the Court, and in addition to the instruction 
granted for the plaintiff, the Court charged the jury orally to the 
effect that the plaintiff could not recover unless he had made out 
that the defendant understood that she was employing him as her 
agent to procure for her a purchaser, and that he did procure the 
University to make the lease containing the option which was after¬ 
wards exercised by the University; and that as far as the amount of 
his recovery was concerned he could recover only a reasonable com¬ 
pensation by way of commission, unless the jury found that a com¬ 
mission of three per cent was agreed upon between the plaintiff and 
the defendant; and the defendant then and there renewed her ex¬ 
ception to the ruling of the Court in granting the said prayer of the 
plaintiff, and to the refusal of the Court to grant her said 

20 eight prayers as hereinbefore severally set forth, which ex¬ 
ceptions were duly entered upon the minutes of the Court; 

and the said several exceptions and all of them were duly allowed 
by the Court, and reference is hereby made to the same, as though 
they were now severally and separately stated; and the verdict of the 
jury and the judgment of the Court based thereon, being adverse to 
the defendant, at the request of counsel for the defendant this bill 
of exceptions is signed, sealed and made a part of the record in this 
case, now for then, this 13th day of June, 1921. 

WENDELL P. STAFFORD, 

Justice . 

21 [Endorsed:] Law No. 61,934. RaWlings v. Campbell. 
Bill of Exception. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3728. Elena P. Campbell, appellant, vs. Jesse W. Rawlings. Court 
of Appeals, District of Columbia. Filed Oct. 5, 1921. Henry W. 
Hodges, clerk. 
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OF THE DISTRICT OF COLUMBIA. 

October Term, 1921. 


No. 3728. 


ELENA P. CAMPBELL, APPELLANT, 

vs. 

JESSE W. RAWLINGS. 


APPEAL FROM THE SUPREME COURT OF THE 
DISTRICT OF COLUMBIA. 


BRIEF ON BEHALF OF APPELLANT. 


Statement of the Case. 

This is a suit at law for the recovery of commissions 
by the plaintiff below, Jesse W. Rawlings, against the 
defendant below, Elena P. Campbell (appellant in this 
court), claimed to be due by the said plaintiff below, 
Rawlings, from the said defendant below, Campbell. 
The claim of the plaintiff, Rawlings, is concisely stated 
in the declaration and the accompanying affidavit in 
support thereof, in which affidavit the plaintiff, Raw¬ 
lings, claimed as follows (Rec., pp. 2-3): 

“That on or about December, 1915, the 
defendant, Elena dP. Campbell, then the owner 
of certain real estate known as part lot one (1) 
in square seventy-nine (79), being premises 2101 
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G St. N. W., Washington, D. C., authorized and 
employed plaintiff, a licensed real estate broker, 
to sell said premises at a price of $15,000.00, 
and that in consideration of plaintiff procuring 
a purchaser for said premises she, defendant, 
would pay plaintiff a brokerage commission of 
three per centum (3%) on said price, and that 
on a later date, to wit, October 15, 1917, said 
defendant authorized and employed plaintiff to 
sell said premises at a price of $14,000.00, and 
in consideration of his procuring a purchaser 
agreed to pay plaintiff a brokerage commission 
of three per centum (3%) on said price of $14,- 
000.00. That pursuant to said authorization 
and employment plaintiff sought the George 
Washington University, brought their attention 
to the property and the fact that it was for 
sale at said price of $15,000.00, and apprised 
defendant that he had submitted said property 
to said George Washington University and was 
soliciting them to purchase same. That during 
the month of October, 1917, plaintiff introduced 
Mr. Charles Holmes, Treasurer of said George 
Washington University to the defendant, and 
apprised her, defendant, of an offer of said 
University to lease said premises for a period of 
five (5) years at a stipulated rental if a privilege 
or option were given to purchase said premises 
upon the ejqtfration or during said lease at the 
aforesaid price of $14,000.00. Defendant agreed 
upon the terms of lease with the option aforesaid 
and subsequently did execute a lease with the 
George Washington University as lessee which 
lease contained the option to purchase at the 
price of $14,000.00, and a further provision that 
said rentals should be paid through the office 
of Jesse W. Rawlings, plaintiff herein, and 
plaintiff has collected the said rentals pursuant 
to the terms of said lease. That the said George 
Washington University has exercised its option 
to purchase, has executed the required papers 
in connection with the purchase at the aforesaid 
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price of $14,000.00 and affiant is informed and 
believes that the money consideration to be 
paid by said University has been placed in the 
hands of the Columbia Title Ins. Co. and the 
Real Estate Title Insurance Co. by it and the 
consummation of the sale is only awaiting some 
details before payment to defendant will be 
made. That defendant has not paid plaintiff 
said sum of $420.00, being the 3 per cent broker¬ 
age on said $14,000.00 sale price, or any part 
thereof, and plaintiff is justly entitled to recover 
of the defendant the full sum of $420.00 exclusive 
of all set-offs and just grounds of defense.” 

The defendant, Campbell (appellant in this court), 
by her pleas (Rec., p. 4) denied that she had ever em¬ 
ployed the plaintiff, Rawlings, in any capacity (Plea 
No. 3). The defendant, Campbell, also, by her 
pleas 1 and 2, says that she was never indebted to the 
plaintiff, Rawlings, and never promised as alleged in 
the plaintiff’s declaration. She supports these pleas 
by her affidavit of merit (Rec., pp. 4-5). 

The plaintiff, Rawlings, offered himself as a witness 
and offered testimony tending to prove the allegations 
on his part in his declaration and affidavit above set 
forth, and on cross-examination he, Rawlings, testified, 
“That he did nothing toward inducing the George 
Washington University to exercise its option under the 
lease” (Rec., p. 9). That he was originally employed 
by calling at Mrs. Campbell’s house, never having 
known her previously. The defendant, Campbell, testi¬ 
fied (Rec., p. 10) that she had never employed the 
plaintiff to sell her property; she had no recollection 
whatever of his calling at her residence or of her ever 
seeing him until he called with Mr. Charles W. Holmes, 
upon his, Charles W. Holmes’, second visit on her; that 
she never authorized him to submit her property for 
sale to the George Washington University, nor to any- 
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one, and that she was not aware that he had done so; 
that she had never agreed to pay him 3 per cent on the 
purchase price of $14,000.00 or $15,000.00; that she 
never knew that he claimed to act for her in the sale 
of her property to the George Washington University, 
and that when he came with Charles W. Holmes, the 
Treasurer of the University, she thought that he, the 
plaintiff, was connected with the University; that she 
had no one to represent her in the matter of the lease, 
the lease having been drawn, or caused to be drawn by 
the University; that she was not aware that the lease 
contained a provision that “said payments of rent to 
be made at the office of Jesse W. Rawlings”; that after 
the University had exercised its option to purchase, and 
sometime after the transaction had been placed with the 
Title Company to close, she received a letter from the 
plaintiff, Rawlings, asking her to call at his office on a 
matter of important business, but making no demand 
or request for a commission. 


Assignment of Errors (Rec., p. 6). 

The court below erred: 

First. In not directing a verdict for the defendant, 
as a matter of law, upon all the evidence, as moved 
and prayed by the defendant. 

Second. In granting the prayer of the plaintiff. 

Third. In disallowing the several prayers offered by 
the defendant. 


Brief and Authorities. 

1. The defendants first prayer, namely, “The jury 
are instructed by the court, as a matter of law, that 
under all the evidence the plaintiff can not recover in 
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this action against the defendant, and that their verdict 
must be for the defendant,” should have been granted 
by the court for the following reasons: 

(a) The plaintiff had declared on an express contract 
and the proof offered by the plaintiff was in support of 
the express contract, and 

(b) The obtaining of the option on the part of the 
George Washington University to purchase was not a 
sale. 

(a) Although the plaintiff added the money counts 
to his declaration, yet the proof was on the express 
contract alleged in the second count of the declaration 
and fully set forth in the affidavit of merit of the plaintiff 
on pages* 2-3 of the record. The declaration and the 
affidavit of merit of the plaintiff set out an express 
contract. The language of the express contract as 
appears in the affidavit of Jesse W. Rawlings, the 
plaintiff, is as follows: 

“and that on a later date, to wit, October 15, 
1917, said defendant authorized and employed 
the plaintiff to sell said premises at a price of 
$14,000.00, and in consideration of his procuring 
a purchaser, agreed to pay plaintiff a brokerage 
commission of three per centum (3%) on said 
price of $14,000.00” (Rec., p. 3). 

This was the express contract declared upon and the 
one testified to by the witnesses on behalf of the plaintiff, 
but none of the testimony on behalf of the plaintiff 
shows that the plaintiff obtained a purchaser at a price 
of $14,000.00. It will appear hereafter that obtaining 
an option has uniformly been held not to be obtaining 
a purchaser. And it appears by the record that the 
plaintiff did nothing whatever toward obtaining the 
George Washington University to exercise its option 
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to purchase, under the lease (Rec., p. 9). The language 
of the record being that the plaintiff “did nothing toward 
inducing the George Washington University to exercise 
its option to purchase under the lease.” 

The plaintiff, therefore, having declared on an express 
contract, and offered proof only in support of it, can 
not recover on quantum meruit. 

Mitchell vs. Smith, 231 S. W., 1114 (Tex. Civ. App.), 
in which case, it was held: 

“(Syllabus). The petition being on an express 

contract to pay a certain commission for effecting 

a sale on stipulated terms, recovery can not be 

had on any basis other than such contract.” 

To similar effect is the case of Reiger vs. Bigger, 29 
Mo. App., 421, quoted from on the concluding page of 
this brief. 

(b) The obtaining of an option is not a compliance 
with a contract to obtain a purchaser. 

Reiger vs. Bigger, 29 Mo. App., 421. 

Butts vs. Ruby, 85 Mo. App., 405. 

Zeidler vs. Walker, 41 Mo. App., 118. 

Dwyer vs. Raborn, 6 Wash., 213. 

Jones vs. Eilenfeldt (Wash., 1902), 69 Pac. 
Rep., 368. 

Crockett vs. Grayson, 98 Va., 354. 

Pierce vs. Powell, 57 Ill., 323. 

Lawrence vs. Rhodes, 188 Ill., 96. 

Aigler vs. Carpenter Place Land Co., 51 Kan., 
718. 

Kimberly vs. Henderson, 29 Md., 512. 

Runyon vs. Wilkinson, 57 N. J. L., 420. 

Ward vs. Zborowski, 31 Misc. (N. Y., 66), 61 
N. Y. Supp., 1151. 

Tusco vs. Bullowa, 17 Misc. (N. Y., 573). 


i 



7 


Levy vs. Kottman, 11 Misc. (N. Y., 372). 
Follinsbee vs. Sawley, 157 N. Y., 196. 
Brackenridge vs. Claridge & Payne, 91 Tex., 572. 
Block vs. Ryan, 4 App. D. C., 283. 

In the above cited case of Dwyer vs. Rabom, 6 Wash., 
213, the court held: 

“(Syllabus). Where land is placed in the hands 
of a real estate broker for sale on certain terms, 
and the broker introduces to the owner prospect¬ 
ive purchasers, who refuse to buy the land on such 
terms, but take an option on it for 60 days, the 
broker is not entitled to any commission.” 

In the above cited case of Brackenridge vs. Claridge & 
Payne, 91 Tex. Rep., 527, the court held: 

(Syllabus) 2. Purchaser—Optional Contract. 

'The willingness to purchase must appear by 
an offer to purchase, either express or implied, 
communicated to the principal, but may be upon 
condition that the title is perfect. The purchase 
of an option or right to take the land within a 
given time , binding the one to sell t but not the other to 
purchase, is not such offer .” 

The contract entered into between the proposed seller 
and the proposed purchaser in the next above cited case 
was in the form of a receipt, in words following: 

(P. 522). “Received this 2d day of August, 
1895, from Messrs. Bennie & Freeman a sight 
draft on the Mount Ayr Bank of Mount Ayr, 
Iowa, for $1,000.00 in payment for an option of 
thirty days upon a certain tract of land described 
in deed from the sheriff of Medina County to Geo. 
W. Brackenridge, dated the 24th day of July, 
1894, aggregating about eighteen thousand seven 
hundred and five acres, agreed to be sold to them 
at $3.75 per acre upon the following terms. Nine 
thousand dollars additional, to be paid within 
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thirty days, balance in notes of $1,000.00 each 
payable in five years, with six per cent, interest 
semi-annually. Notes or coupons on each note 
to be given retaining the privilege to pay any or 
all notes at any time before maturity.” 

“If draft of $1,000.00 is not paid this receipt 
and agreement to be void. 

San Antonio Nat. Bank, 

ByG. W. Brackenridge, President” 


Commenting upon this contract, the court, through 
Gaines, Chief Justice, at page 533, say: 

“What Bennie & Freeman intended to do in 
this case, what they offered to do, was to procure 
an absolute right for a limited time of buying the 
land, provided they should determine to do so. 
They did not propose to purchase or to bind them¬ 
selves to purchase upon any condition what¬ 
ever. The writing signed by the bank, through 
Brackenridge, as its president, fully evidences 
their proposal to take an option, and not to bind 
themselves to purchase. Though in the form 
of a receipt, this is a valid and binding contract 
expressing in writing the terms upon which the 
minds of the parties met, and is not subject 
to be added to or varied by parol evidence. 
It follows that, in our opinion, at the time the 
negotiation was entered into which resulted in 
this contract the proposed purchasers had not 
determined to buy the lands upon the terms pro¬ 
posed by Brackenridge; and that therefore up to 
that period the plaintiffs had not complied 
with their agreement, and had no cause of action 
against him.” 

(Page 535). “The judgment is reversed and the 
cause remanded.” 

In the above cited case of Pierce vs. Powell, 57 III. 
323, $1,000 for an option was given by the proposed 
purchaser. The court held that the procuring of this 





option was not a sale. The court, through Walker, 
Justice, at page 325, say: 

“This was the extent of the arrangement and 
nothing more; and it wants the most essential ele¬ 
ment of a purchase or a sale, and that is, an obliga¬ 
tion on the part of the purchaser to comply with 
the terms of the seller. Not having sold the land, 
appellants are not entitled to retain t,he money as 
commissions.” 

In the above cited case of Aigler vs. Carpenter Place 
Land Co., 51 Kansas, 718, at page 719, the court through 
Horton, Chief Justice, say: 

“In order for a real estate agent to recover a 
commission from a lapd owner for the sale of his 
land, he must find a person ready, willing and able 
to buy upon the terms proposed; not one who will 
take an option only.” 

2. It having been shown by the above cited authori¬ 
ties—and they seem to be uniform upon that point—that 
the obtaining of an option to purchase is not obtaining a 
purchaser, it remains only to apply the law of those cases 
to the facts of the case at bar. The record shows (Rec., 
pp. 2 and 3) that the alleged contract of the plaintiff 
to obtain a purchaser was made October 15, 1917, 
and that the lease was entered into October 29, 1917, to 
commence from December 1, 1917. That on October 27, 
1918, the George Washingeon University wrote the de¬ 
fendant, Campbell, that it would exercise its option. The 
record also shows that the plaintiff, Rawlings, “did 
nothing toward inducing the George Washington Uni¬ 
versity to exercise its option to purchase under the 
lease” (Rec., p. 9). In other words, the undisputed testi¬ 
mony is to the effect that Rawlings did nothing further 
than obtain an option, and from that time, his labors 
and efforts ceased in this regard. The exercise of the 
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option by the George Washington University was in 
no sense, under any of the testimony offered, a part of the 
original transaction to obtain a purchaser. In most of the 
above cited cases, the option obtained was for a limited 
time, such as thirty or sixty days, and from a reading of 
the cases, it appears that the efforts of the broker were 
continuous up until the exercise of the option in all of 
those cases where it was exercised. In other words, the 
exercise of the option in those cases was a part of the res 
gestae and was induced by the continuous act or labors 
of the broker. Furthermore, the exercise of the option 
after one year from the date of plaintiff’s (Rawlings) 
contract (October 15, 1917) with defendant (Campbell) 
would and did bar any action by plaintiff (Rawlings) 
under the statute of frauds (Sec. 1117, Code, D. C.)» 
The alleged contract of the plaintiff (Rawlings) with the 
defendant, Campbell, was made October 15, 1917—but 
not in writing—and the option to purchase was not 
exercised until October 27, 1918, over one year. This is 
treated of more fully later in this brief. 

It is therefore respectfully submitted that the plain¬ 
tiff, Rawlings, did nothing toward the obtaining of the 
George Washington University as a purchaser , and that 
he is not entitled to commissions under his express 
contract, or upon any theory of the case at bar, to a com¬ 
mission for obtaining a purchaser, and that the court 
should have granted the defendant’s first, fourth, fifth, 
and sixth prayers. 

3. It was further error on behalf of the court below not 
to have granted the defendant’s third prayer in connec¬ 
tion with the plaintiff’s only prayer. The plaintiff’s prayer 
was in general terms, and in no way defined the neces¬ 
sary elements of an agreement, such as the clear under¬ 
standing and meeting of the minds of and between the 
parties on all the terms, provisions and conditions of the 
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agreement. The defendant's (Campbell's) third prayer, 
supplied the defects and omissions of the plaintiff's 
(Rawling's) only prayer, and it is respectfully submitted 
that the third prayer of the defendant (Campbell) 
should have been granted, and that it is reversible error 
not to have granted it. The charge of the learned justice 
below in no way supplied the defects of plaintiff's only 
prayer, and exception was duly taken by defendant 
(Campbell) to this charge of the court to the jury (Rec., 
p. 13). 

4. The defendant's fourth prayer was to the effect that 
the obtaining of an option was not the obtaining of a 
purchaser, and under the authorities cited in this brief, 
should have been granted by the court, and, it is respect¬ 
fully submitted, is a reversible error not to have granted 
it. 

5. It is respectfully submitted that it is clearly re¬ 
versible error not to have granted the defendant's fifth 
prayer which is as follows: 

“The jury are instructed that the alleged con¬ 
tract, not being in writing, and not to be per¬ 
formed within one year, is void in law (sec. 1117 
Code, D. C.), and their verdict must be for the 
defendant." 

The undisputed facts in the case at bar are, that the 
plaintiff (Rawlings) claimed that his alleged contract was 
entered into with the defendant (Campbell) on October 
15, 1917 (Rec., pp. 2 and 3), to obtain a purchaser, that 
the lease with the George Washington University was en¬ 
tered into October 29, 1917, and the option to purchase 
exercised by the university October 27, 1918 . Assuming 
for the sake of the argument merely, that the exercise 
of the option to purchase on the above date last men¬ 
tioned (October 27, 1918), was the date when the uni¬ 
versity ceased to be a lessee and became a purchaser, yet 
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is not the plaintiff prohibited from bringing action on 
such a contract under the law, namely, by said section 
1117, Code, D. C. (Statute of Frauds)? The statute of 
frauds (sec. 1117, Code, D. C.), provides: 

“No action shall be brought . . . upon 

any agreement that is not to be performed within 
the space of one year from the making thereof, 
unless the agreement upon which such action 
shall be brought, or some memorandum or note 
thereof, shall be in writing.” 

The alleged contract of the plaintiff with the defend¬ 
ant was not in writing , and was not only not to be per¬ 
formed within one year, but in fact, was not performed 
within one year. No action could be brought upon 
said alleged contract unless the section 1117 of the Code, 
D. C., is to be absolutely ignored. 

Fallon vs. The Chronicle Publishing Company, 1 
MacA., 485. In which last cited case it was held: 

(Syllabus). “The plaintiff, who is a news¬ 
paper-carrier, alleges that a former proprietor of 
the Daily Morning Chronicle agreed to give him 
the exclusive right to sell and deliver that paper 
on a certain route in Washington; that such owner 
sold out to another person, and that defendant 
has succeeded to the ownership of the paper, and 
that he renewed the ?ontract with both. He al¬ 
leges performance, but claims that defendant 
broke the contract by refusing to deliver to him 
any more papers. Held, that the plaintiff could 
not maintain an action on said contract, for the 
reason that it is void for uncertainty and want of 
mutuality; also for the reason that it is not 
alleged to be in writing or to be performed within a 
year, and is therefore void, within the fourth sec¬ 
tion of the statute of frauds.” 

Section 1117 of the Code, D. C., is substantially of the 
same language as the English Statute of Frauds. 
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In conclusion, I again respectfully submit, that in 
addition to the other grounds submitted in this brief 
for the reversal of the judgment below, the first ground 
stated in the defendant’s (Campbell’s) first prayer 
(and more specifically stated in defendant’s seventh 
prayer) that the plaintiff (Rawlings) having declared 
upon an alleged express contract—which is the only 
contract alleged to have been in force between the par- 
' ties—and the plaintiff (Rawlings) having failed on 
his part to carry out this contract to obtain a pur¬ 
chaser , he is not entitled to recover at all in this action. 
In further support of this point of law, I quote the lan¬ 
guage used in the previous cited case of Reiger vs. Bigger, 
29 Mo. App., 421. 

At page 422 of the above cited case the court, Hall, J., 
say: 

“Thus, the broker employed to procure a sale 
of land for $20,000.00, may obtain a purchaser at 
the price of $10,000.00, and the owner of the land 
may sell for the latter sum, and yet by so doing he 
would not accept the sale as a performance by the 
broker of his contract requiring a sale for 
$20,000.00.” 

It is respectfully submitted that, upon the several 
points of law set forth in this brief, applicable to the 
undisputed facts of this case, the judgment should be 
reversed. 

CHAPIN BROWN, 
Attorney for Elena P. Campbell , 
Appellant (Defendant Below). 


